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When the Federal Power Act (FPA) became law in 1935, most electric
utilities operated as separate, local monopolies subject to state or lo-
cal regulation; their sales were “bundled,” meaning that consumers
paid a single charge for both the cost of the electricity and the cost of
its delivery; and there was little competition among utility compa-
nies. Section 201(b) of the FPA gave the Federal Power Commission
(predecessor to respondent Federal Energy Regulatory Commission
(FERC)) jurisdiction over “the transmission of electric energy in in-
terstate commerce and the sale of such energy at wholesale in inter-
state commerce”; §205 prohibited, among other things, unreasonable
rates and undue discrimination “with respect to any transmission or
sale subject to the [Commission’s] jurisdiction”; and §206 gave the
Commission the power to correct such unlawful practices. Since
1935, the number of electricity suppliers has increased dramatically
and technological advances have allowed electricity to be delivered
over three major “grids” in the continental United States. In all but
three States, any electricity entering a grid becomes part of a vast
pool of energy moving in interstate commerce. As a result, power
companies can transmit electricity over long distances at a low cost.
However, public utilities retain ownership of the transmission lines
that their competitors must use to deliver electricity to wholesale and
retail customers and thus can refuse to deliver their competitors’ en-

*Together with No. 00-809, Enron Power Marketing, Inc. v. Federal
Energy Regulatory Commission et al., also on certiorari to the same
court.
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ergy or deliver that power on terms and conditions less favorable
than those they apply to their own transmissions. In Order No. 888,
FERC found such practices discriminatory under §205. Invoking its
§206 authority, FERC (1) ordered “functional unbundling” of whole-
sale generation and transmission services, which means that each
utility must state separate rates for its wholesale generation, trans-
mission, and ancillary services, and must take transmission of its
own wholesale sales and purchases under a single general tariff ap-
plicable equally to itself and others; (2) imposed a similar open access
requirement on unbundled retail transmissions in interstate com-
merce; and (3) declined to extend the open access requirement to the
transmission component of bundled retail sales, concluding that un-
bundling such transmissions was unnecessary and would raise diffi-
cult jurisdictional issues that could be more appropriately considered
in other proceedings. After consolidating a number of review peti-
tions, the District of Columbia Circuit upheld most of Order No. 888.
Here, the petition of New York et al. (collectively New York) ques-
tions FERC’s assertion of jurisdiction over unbundled retail trans-
missions, and the petition of Enron Power Marketing, Inc. (Enron),
questions FERC’s refusal to assert jurisdiction over bundled retail
transmissions.

Held:

1. FERC did not exceed its jurisdiction by including unbundled re-
tail transmissions within the scope of Order No. 888’s open access re-
quirements. New York insists that retail transactions are subject
only to state regulation, but the electric industry has changed since
the FPA was enacted, at which time the electricity universe was
neatly divided into spheres of retail versus wholesale sales. The
FPA’s plain language readily supports FERC’s jurisdiction claim.
Section 201(b) gives FERC jurisdiction over “electric energy in inter-
state commerce,” and the unbundled transmissions that FERC has
targeted are made such transmissions by the national grid’s nature.
No statutory language limits FERC'’s transmission jurisdiction to the
wholesale market, although the statute does limit FERC’s sales ju-
risdiction to that market. In the face of this clear statutory language,
New York’s arguments supporting its contention that the statute
draws a bright jurisdictional line between wholesale and retail trans-
actions are unpersuasive. Its argument that the Court of Appeals
applied an erroneous standard of review because it ignored the pre-
sumption against federal pre-emption of state law focuses on the
wrong legal question. The type of pre-emption at issue here concerns
the rule that a federal agency may pre-empt state law only when it is
acting within the scope of congressionally delegated authority. Be-
cause the FPA unambiguously gives FERC jurisdiction over the
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“transmission of electric energy in interstate commerce,” without re-
gard to whether the transmissions are sold to a reseller or directly to
a consumer, FERC’s exercise of this power is valid. New York’s at-
tempts to discredit this straightforward statutory analysis by refer-
ence to the FPA’s legislative history are unavailing. And its argu-
ments that FERC jurisdiction over unbundled retail transmissions
will impede sound energy policy are properly addressed to FERC or
to the Congress. Pp. 14-22.

2. FERC’s decision not to regulate bundled retail transmissions
was a statutorily permissible policy choice. Contrary to Enron’s ar-
gument, FERC chose not to assert jurisdiction over such transmis-
sions, but it did not hold itself powerless to claim jurisdiction. In-
deed, FERC explicitly reserved decision on that jurisdictional issue,
and the reasons FERC supplied for doing so provide valid support for
that decision. Having determined that the remedy it ordered consti-
tuted a sufficient response to the problems it had identified in the
wholesale market, FERC had no §206 obligation to regulate bundled
retail transmissions or to order universal unbundling. This Court
also agrees with FERC’s conclusion that regulating bundled retail
transmissions raises difficult jurisdictional issues. Pp. 22-26.

225 F. 3d 667, affirmed.

STEVENS, J., delivered the opinion of the Court, Parts II and IIT of
which were unanimous, and Parts I and IV of which were joined by
REHNQUIST, C. dJ., and O’CONNOR, SOUTER, GINSBURG, and BREYER, Jd.
THOMAS, J., filed an opinion concurring in part and dissenting in part,
in which ScALIA and KENNEDY, JJ., joined.



