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Respondent was the chairman, chief executive officer, and sole share-
holder of ETS Payphones, Inc., which sold payphones to the public
via independent distributors.  The payphones were offered with an
agreement under which ETS leased back the payphone from the pur-
chaser for a fixed monthly payment, thereby giving purchasers a
fixed 14% annual return on their investment.  Although ETS� mar-
keting materials trumpeted the �incomparable pay phone� as �an ex-
citing business opportunity,� the payphones did not generate enough
revenue for ETS to make the payments required by the leaseback
agreements, so the company depended on funds from new investors
to meet its obligations.  After ETS filed for bankruptcy protection, the
Securities and Exchange Commission (SEC) brought this civil en-
forcement action, alleging, among other things, that respondent and
ETS had violated registration requirements and antifraud provisions
of the Securities Act of 1933 and the Securities Exchange Act of 1934,
and Rule 10b�5 thereunder.  The District Court concluded that the
sale-and-leaseback arrangement was an �investment contract� within
the meaning of, and therefore subject to, the federal securities laws.
The Eleventh Circuit reversed, holding that (1) this Court�s opinions
require an �investment contract� to offer either capital appreciation
or a participation in an enterprise�s earnings, and thus exclude
schemes offering a fixed rate of return; and (2) those opinions� re-
quirement that the return on the investment be derived solely from
the efforts of others was not satisfied when the purchasers had a con-
tractual entitlement to the return.

Held: An investment scheme promising a fixed rate of return can be an
�investment contract� and thus a �security� subject to the federal se-
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curities laws.  Section 2(a)(1) of the 1933 Act and §3(a)(10) of the 1934
Act define �security� to include an �investment contract,� but do not de-
fine �investment contract.�  This Court has established that the test
for determining whether a particular scheme is an investment con-
tract is �whether the scheme involves an investment of money in a
common enterprise with profits to come solely from the efforts of oth-
ers.�  SEC v. W. J. Howey Co., 328 U. S. 293, 301.  This definition em-
bodies a flexible, rather than a static, principle that is capable of ad-
aptation to meet the countless and variable schemes devised by those
seeking to use others� money on the promise of profits.  Id., at 299.
The profits this Court was speaking of in Howey are profits�in the
sense of the income or return�that investors seek on their invest-
ment, not the profits of the scheme in which they invest, and may in-
clude, for example, dividends, other periodic payments, or the in-
creased value of the investment.  There is no reason to distinguish
between promises of fixed returns and promises of variable returns for
purposes of the test, so understood.  In both cases, the investing public
is attracted by representations of investment income.  Moreover, in-
vestments pitched as low risk (such as those offering a �guaranteed�
fixed return) are particularly attractive to individuals more vulner-
able to investment fraud, including older and less sophisticated in-
vestors.  Under the reading respondent advances, unscrupulous mar-
keters of investments could evade the securities laws by picking a
rate of return to promise.  This Court will not read into the securities
laws a limitation not compelled by the language that would so un-
dermine the laws� purposes.  Respondent�s claim that including in-
vestment schemes promising a fixed return among investment contracts
conflicts with precedent is mistaken, as no distinction between fixed and
variable returns was drawn in the blue sky law cases that the Howey
Court relied on, and no post-Howey decision is to the contrary, see
United Housing Foundation, Inc. v. Forman, 421 U. S. 837, 852�853.
Dictum suggesting otherwise in Reves v. Ernst & Young, 494 U. S. 56,
68, n. 4, was incorrect.  The SEC has consistently maintained that a
promise of a fixed return does not preclude a scheme from being an in-
vestment contract.  The Eleventh Circuit�s alternative holding, that re-
spondent�s scheme falls outside the definition because purchasers had a
contractual entitlement to a return, is incorrect and inconsistent with
this Court�s precedent.  Pp. 3�8.

300 F. 3d 1281, reversed and remanded.

O�CONNOR, J., delivered the opinion for a unanimous Court.


