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The issue in this Chapter 11 reorganization case is
whether a debtor3 prebankruptcy equity holders may,
over the objection of a senior class of impaired creditors,
contribute new capital and receive ownership interests in
the reorganized entity, when that opportunity is given
exclusively to the old equity holders under a plan adopted
without consideration of alternatives. We hold that old
equity holders are disqualified from participating in such
a ‘hew value” transaction by the terms of 11 U.S.C.
81129(b)(2)(B)(ii), which in such circumstances bars a
junior interest holder3 receipt of any property on account
of his prior interest.

Petitioner, Bank of America National Trust and Savings
Association (Bank),! is the major creditor of respondent,

1Bank of America, Illinois was the appellant in the case below. As a
result of a merger, it is now known as Bank of America National Trust
and Savings Association.
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203 North LaSalle Street Partnership (Debtor or Partner-
ship), an Illinois real estate limited partnership.2 The
Bank lent the Debtor some $93 million, secured by a non-
recourse first mortgage?® on the Debtor3 principal asset,
15 floors of an office building in downtown Chicago. In
January 1995, the Debtor defaulted, and the Bank began
foreclosure in a state court.

In March, the Debtor responded with a voluntary peti-
tion for relief under Chapter 11 of the Bankruptcy Code,
11 U. S. C. 81101 et seq., which automatically stayed the
foreclosure proceedings, see §362(a). Inre 203 N. LaSalle
Street Partnership, 126 F. 3d 955, 958 (CA7 1997); Bank of
America, lllinois v. 203 N. LaSalle Street Partnership, 195
B.R. 692, 696 (ND IIl. 1996). The Debtor3 principal
objective was to ensure that its partners retained title to
the property so as to avoid roughly $20 million in personal
tax liabilities, which would fall due if the Bank foreclosed.
126 F. 3d, at 958; 195 B. R., at 698. The Debtor proceeded
to propose a reorganization plan during the 120-day period
when it alone had the right to do so, see 11 U.S.C.
81121(b); see also 8§1121(c) (exclusivity period extends to
180 days if the debtor files plan within the initial 120
days).* The Bankruptcy Court rejected the Bank3 motion
to terminate the period of exclusivity to make way for a
plan of its own to liquidate the property, and instead

2The limited partners in this case are considered the Debtor3 equity
holders under the Bankruptcy Code, see 11 U. S. C. §8101(16), (17), and
the Debtor Partnership3 actions may be understood as taken on behalf
of its equity holders.

3A nonrecourse loan requires the Bank to look only to the Debtor’
collateral for payment. But see n. 6, infra.

4The Debtor filed an initial plan on April 13, 1995, and amended it on
May 12, 1995. The Bank objected, and the Bankruptcy Court rejected
the plan on the ground that it was not feasible. See §1129(a)(11). The
Debtor submitted a new plan on September 11, 1995. In re 203 N. La-
Salle, 126 F. 3d 955, 958959 (CA7 1997).
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extended the exclusivity period for cause shown, under
81121(d).5

The value of the mortgaged property was less than the
balance due the Bank, which elected to divide its underse-
cured claim into secured and unsecured deficiency claims
under 8506(a) and 81111(b).6 126 F. 3d, at 958. Under the
plan, the Debtor separately classified the Bank’ secured
claim, its unsecured deficiency claim, and unsecured trade
debt owed to other creditors. See 81122(a).” The Bank-
ruptcy Court found that the Debtor 3 available assets were
prepetition rents in a cash account of $3.1 million and the
15 floors of rental property worth $54.5 million. The
secured claim was valued at the latter figure, leaving the
Bank with an unsecured deficiency of $38.5 million.

So far as we need be concerned here, the Debtor3 plan
had these further features:

(1) The Bank3 $54.5 million secured claim would be

5The Bank neither appealed the denial nor raised it as an issue in
this appeal.

6Having agreed to waive recourse against any property of the Debtor
other than the real estate, the Bank had no unsecured claim outside of
Chapter 11. Section 1111(b), however, provides that nonrecourse se-
cured creditors who are undersecured must be treated in Chapter 11 as
if they had recourse.

7Indeed, the Seventh Circuit apparently requires separate classifica-
tion of the deficiency claim of an undersecured creditor from other
general unsecured claims. See In re Woodbrook Associates, 19 F. 3d
312, 319 (1994). Nonetheless, the Bank argued that if its deficiency
claim had been included in the class of general unsecured creditors, its
vote against confirmation would have resulted in the plan3 rejection by
that class. The Bankruptcy Court and the District Court rejected the
contention that the classifications were gerrymandered to obtain
requisite approval by a single class, In re 203 N. LaSalle Street Limited
Partnership, 190 B. R. 567, 592-593 (Bkrtcy. Ct. ND Ill. 1995); Bank of
America, Illinois v. 203 N. LaSalle Street Partnership, 195 B. R. 692,
705 (ND Ill. 1996), and the Court of Appeals agreed, 126 F. 3d, at 968.
The Bank sought no review of that issue, which is thus not before us.
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paid in full between 7 and 10 years after the original
1995 repayment date.®

(2) The Bank3 $38.5 million unsecured deficiency
claim would be discharged for an estimated 16% of its
present value.®

(3) The remaining unsecured claims of $90,000, held
by the outside trade creditors, would be paid in full,
without interest, on the effective date of the plan.1°

(4) Certain former partners of the Debtor would con-
tribute $6.125 million in new capital over the course
of five years (the contribution being worth some $4.1
million in present value), in exchange for the Partner-
ship 3 entire ownership of the reorganized debtor.

The last condition was an exclusive eligibility provision:
the old equity holders were the only ones who could con-
tribute new capital .1t

The Bank objected and, being the sole member of an
impaired class of creditors, thereby blocked confirmation
of the plan on a consensual basis. See §1129(a)(8).12 The

8Payment consisted of a prompt cash payment of $1,149,500 and a
secured, 7-year note, extendable at the Debtor3 option. 126 F. 3d, at
959, n. 4; 195 B. R., at 698.

9This expected yield was based upon the Bankruptcy Court3 projec-
tion that a sale or refinancing of the property on the 10th anniversary
of the plan confirmation would produce a $19-million distribution to the
Bank.

10The Debtor originally owed $160,000 in unsecured trade debt.
After filing for bankruptcy, the general partners purchased some of the
trade claims. Upon confirmation, the insiders would waive all general
unsecured claims they held. 126 F. 3d, at 958, n. 2; 195 B. R., at 698.

11The plan eliminated the interests of noncontributing partners.
More than 60% of the Partnership interests would change hands on
confirmation of the plan. See Brief for Respondent 4, n. 7. The new
Partnership, however, would consist solely of former partners, a feature
critical to the preservation of the Partnership3 tax shelter. Tr. of Oral
Arg. 32.

12A class of creditors accepts if a majority of the creditors and those
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Debtor, however, took the alternate route to confirmation
of a reorganization plan, forthrightly known as the judicial
‘tramdown”” process for imposing a plan on a dissenting
class. §1129(b). See generally Klee, All You Ever Wanted
to Know About Cram Down Under the New Bankruptcy
Code, 53 Am. Bankr. L. J. 133 (1979).

There are two conditions for a cramdown. First, all
requirements of §1129(a) must be met (save for the plan3
acceptance by each impaired class of claims or interests,
see 81129(a)(8)). Critical among them are the conditions
that the plan be accepted by at least one class of impaired
creditors, see 81129(a)(10), and satisfy the “best-interest-
of-creditors” test, see 81129(a)(7).2®* Here, the class of
trade creditors with impaired unsecured claims voted for
the plan,* 126 F. 3d, at 959, and there was no issue of
best interest. Second, the objection of an impaired creditor
class may be overridden only if “the plan does not dis-
criminate unfairly, and is fair and equitable, with respect
to each class of claims or interests that is impaired under,
and has not accepted, the plan.” 81129(b)(1). As to a
dissenting class of impaired unsecured creditors, such a
plan may be found to be ‘fair and equitable” only if the
allowed value of the claim is to be paid in full,
81129(b)(2)(B)(i), or, in the alternative, if “the holder of
any claim or interest that is junior to the claims of such

holding two-thirds of the total dollar amount of the claims within that
class vote to approve the plan. §1126(c).

13Section 1129(a)(7) provides that if the holder of a claim impaired
under a plan of reorganization has not accepted the plan, then such
holder must ‘receive ... on account of such claim... property of a
value, as of the effective date of the plan, that is not less than the
amount that such holder would so receive . . . if the debtor were liqui-
dated under chapter 7 ... on such date.” The ‘best interests” test
applies to individual creditors holding impaired claims, even if the class
as a whole votes to accept the plan.

14Claims are unimpaired if they retain all of their prepetition legal,
equitable, and contractual rights against the debtor. §1124.
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[impaired unsecured] class will not receive or retain under
the plan on account of such junior claim or interest any
property,” 81129(b)(2)(B)(ii). That latter condition is the
core of what is known as the “absolute priority rule.”

The absolute priority rule was the basis for the Bank3
position that the plan could not be confirmed as a cram-
down. As the Bank read the rule, the plan was open to
objection simply because certain old equity holders in the
Debtor Partnership would receive property even though
the Bank’ unsecured deficiency claim would not be paid
in full. The Bankruptcy Court approved the plan none-
theless, and accordingly denied the Bank$ pending motion
to convert the case to Chapter 7 liquidation, or to dismiss
the case. The District Court affirmed, 195 B. R. 692 (ND
I1l. 1996), as did the Court of Appeals.

The majority of the Seventh Circuit3 divided panel
found ambiguity in the language of the statutory absolute
priority rule, and looked beyond the text to interpret the
phrase “on account of””as permitting recognition of a “new
value corollary” to the rule. 126 F. 3d, at 964-965. Ac-
cording to the panel, the corollary, as stated by this Court
in Case v. Los Angeles Lumber Products Co., 308 U. S. 106,
118 (1939), provides that the objection of an impaired
senior class does not bar junior claim holders from receiv-
ing or retaining property interests in the debtor after
reorganization, if they contribute new capital in money or
money3 worth, reasonably equivalent to the property3
value, and necessary for successful reorganization of the
restructured enterprise. The panel majority held that

‘when an old equity holder retains an equity interest
in the reorganized debtor by meeting the require-
ments of the new value corollary, he is not receiving
or retaining that interest dn account of ”his prior eg-
uitable ownership of the debtor. Rather, he is allowed
to participate in the reorganized entity dn account of ”
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a new, substantial, necessary and fair infusion of capi-
tal.”” 126 F. 3d, at 964.

In the dissent? contrary view, there is nothing ambigu-
ous about the text: the ‘plain language of the absolute
priority rule ... does not include a new value exception.”
Id., at 970 (opinion of Kanne, J.). Since ‘{t]he Plan in this
case gives [the Debtor3] partners the exclusive right to
retain their ownership interest in the indebted property
because of their status as . .. prior interest holder[s],” id.,
at 973, the dissent would have reversed confirmation of
the plan.

We granted certiorari, 523 U. S. 1106 (1998), to resolve
a Circuit split on the issue. The Seventh Circuit in this
case joined the Ninth in relying on a new value corollary
to the absolute priority rule to support confirmation of
such plans. See Inre Bonner Mall Partnership, 2 F. 3d
899, 910916 (CA9 1993), cert. granted, 510 U. S. 1039,
vacatur denied and appeal dismld as moot, 513 U. S. 18
(1994). The Second and Fourth Circuits, by contrast,
without explicitly rejecting the corollary, have disapproved
plans similar to this one. See In re Coltex Loop Central
Three Partners, L. P., 138 F. 3d 39, 44-45 (CA2 1998);
In re Bryson Properties, XVIII, 961 F. 2d 496, 504 (CA4),
cert. denied, 506 U.S. 866 (1992).1> We do not decide
whether the statute includes a new value corollary or ex-
ception, but hold that on any reading respondent3 pro-
posed plan fails to satisfy the statute, and accordingly
reverse.

15All four of these cases arose in the single-asset real estate context,
the typical one in which new value plans are proposed. See 7 Collier on
Bankruptcy 11129.04[4][c][ii][B], p- 1129-113 (15th ed. rev. 1998). See
also Strub, Competition, Bargaining, and Exclusivity under the New
Value Rule: Applying the Single-Asset Paradigm of Bonner Mall, 111
Banking L. J. 228, 231 (1994) (“Most of the cases discussing the new
value issue have done so in connection with an attempt by a single-
asset debtor to reorganize under chapter 117).
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The terms “absolute priority rule” and “hew value cor-
ollary” (or “exception”) are creatures of law antedating the
current Bankruptcy Code, and to understand both those
terms and the related but inexact language of the Code
some history is helpful. The Bankruptcy Act preceding
the Code contained no such provision as subsection
(b)(2)(B)(ii), its subject having been addressed by two
interpretive rules. The first was a specific gloss on the
requirement of 877B (and its successor, Chapter X) of the
old Act, that any reorganization plan be “fair and equita-
ble.” 11 U.S.C. 8205(e) (1934 ed., Supp. 1) (repealed
1938) (877B); 11 U.S.C. 8621(2) (1934 ed., Supp. 1V)
(repealed 1979) (Chapter X). The reason for such a limita-
tion was the danger inherent in any reorganization plan
proposed by a debtor, then and now, that the plan will
simply turn out to be too good a deal for the debtor% own-
ers. See H.R. Doc. No. 93-137, pt. I, p. 255 (1973) (dis-
cussing concern with “the ability of a few insiders,
whether representatives of management or major credi-
tors, to use the reorganization process to gain an unfair
advantage”); ibid. (‘{I]t was believed that creditors, be-
cause of management’ position of dominance, were not
able to bargain effectively without a clear standard of
fairness and judicial control™); Ayer, Rethinking Absolute
Priority After Ahlers, 87 Mich. L. Rev. 963, 969-973
(1989). Hence the pre-Code judicial response known as
the absolute priority rule, that fairness and equity re-
quired that “the creditors . . . be paid before the stockhold-
ers could retain [equity interests] for any purpose what-
ever.” Northern Pacific R. Co. v. Boyd, 228 U. S. 482, 508
(1913). See also Louisville Trust Co. v. Louisville, N. A. & C.
R. Co., 174 U. S. 674, 684 (1899) (reciting “the familiar rule
that the stockholder interest in the property is subordinate
to the rights of creditors; first of secured and then of un-
secured creditors™and concluding that “any arrangement of
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the parties by which the subordinate rights and interests of
the stockholders are attempted to be secured at the expense
of the prior rights of either class of creditors comes within
judicial denunciation”).

The second interpretive rule addressed the first. Its
classic formulation occurred in Case v. Los Angeles Lumber
Products Co., in which the Court spoke through Justice
Douglas in this dictum:

“1t is, of course, clear that there are circumstances
under which stockholders may participate in a plan of
reorganization of an insolvent debtor. . . . Where th[e]
necessity [for new capital] exists and the old stock-
holders make a fresh contribution and receive in re-
turn a participation reasonably equivalent to their
contribution, no objection can be made. . ..

‘IW]e believe that to accord the creditor his full right
of priority against the corporate assets” where the
debtor is insolvent, the stockholder% participation
must be based on a contribution in money or in
money 3 worth, reasonably equivalent in view of all
the circumstances to the participation of the stock-
holder.” 308 U. S., at 121-122.

Although counsel for one of the parties here has de-
scribed the Case observation as ‘““black-letter” principle,”
Brief for Respondent 38, it never rose above the technical
level of dictum in any opinion of this Court, which last
addressed it in Norwest Bank Worthington v. Ahlers, 485
U.S. 197 (1988), holding that a contribution of “1abor,
experience, and expertise”’by a junior interest holder was
not in the “Mmoney3 worth”” that the Case observation
required. 485 U. S., at 203—-205. See also Marine Harbor
Properties, Inc. v. Manufacturers Trust Co., 317 U. S. 78, 85
(1942); Consolidated Rock Products Co. v. Du Bois, 312 U. S.
510, 529, n. 27 (1941). Nor, prior to the enactment of the
current Bankruptcy Code, did any court rely on the Case
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dictum to approve a plan that gave old equity a property
right after reorganization. See Ayer, supra, at 1016;
Markell, Owners, Auctions, and Absolute Priority in Bank-
ruptcy Reorganizations, 44 Stan. L. Rev. 69, 92 (1991).
Hence the controversy over how weighty the Case dictum
had become, as reflected in the alternative labels for the
new value notion: some writers and courts (including this
one, see Ahlers, supra, at 203, n. 3) have spoken of it as an
exception to the absolute priority rule, see, e.g., In re
Potter Material Service, Inc., 781 F. 2d 99, 101 (CA7 1986);
Miller, Bankruptcy3 New Value Exception: No Longer a
Necessity, 77 B. U. L. Rev. 975 (1997); Georgakopoulos,
New Value, Fresh Start, 3 Stan. J. L. Bus. & Fin. 125
(1997), while others have characterized it as a simple
corollary to the rule, see, e.g., In re Bonner Mall Partner-
ship, 2 F. 3d, at 906; Ayer, supra, at 999.

Enactment of the Bankruptcy Code in place of the prior
Act might have resolved the status of new value by a pro-
vision bearing its name or at least unmistakably couched
in its terms, but the Congress chose not to avail itself of
that opportunity. In 1973, Congress had considered pro-
posals by the Bankruptcy Commission that included a
recommendation to make the absolute priority rule more
supple by allowing nonmonetary new value contributions.
H. R. Doc. No. 93-137, pt. I, at 258-259; id., pt. I1, at 242,
252. Although Congress took no action on any of the en-
suing bills containing language that would have enacted
such an expanded new value concept,® each of them was
reintroduced in the next congressional session. See H. R.
31, 94th Cong., 1st Sess., 88§7-303(4),” 7-310(d)(2)(B)

16See H. R. 10792, 93d Cong., 1st Sess., §§7—303(4), 7—310(d)(2)(B)
(1973); H. R. 16643, 93d Cong., 2d Sess., §§7—301(4), 7-308(d)(2)(B)
(1974); S. 2565, 93d Cong., 1st Sess., §87—-303(4), 7—310(d)(2)(B) (1973);
S. 4046, 93d Cong., 2d Sess., §§7—-301(4), 7-308(d)(2)(B) (1974).

17Section 7-303(4) read: ‘{W]hen the equity security holders retain
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(1975);18 H. R. 32, 94th Cong., 1st Sess., §§7-301(4), 7—
308(d)(2)(B) (1975); S. 235, 94th Cong., 1st Sess., §§7—
301(4), 7-308(d)(2)(B) (1975); S. 236, 94th Cong., 1st Sess.,
8§7-303(4), 7-310(d)(2)(B) (1975). After extensive hear-
ings, a substantially revised House bill emerged, but with-
out any provision for nonmonetary new value contribu-
tions. See H. R. 6, 95th Cong., 1st Sess., 881123, 1129(b)
(1977).1 After a lengthy mark-up session, the House
produced H. R. 8200, 95th Cong., 1st Sess. (1977), which
would eventually become the law, H. R. Rep. No. 95-595,
p. 3 (1977). It had no explicit new value language, ex-
pansive or otherwise, but did codify the absolute priority
rule in nearly its present form. See H.R. 8200, supra,
81129(b)(2)(B)(iv) (‘I T]he holders of claims or interests of
any class of claims or interests, as the case may be, that is
junior to such class will not receive or retain under the

an interest under the plan, the individual debtor, certain partners or
equity security holders will make a contribution which is important to
the operation of the reorganized debtor or the successor under the plan,
for participation by the individual debtor, such partners, or such
holders under the plan on a basis which reasonably approximates the
value, if any, of their interests, and the additional estimated value of
such contribution.”

18Section 7-310(d)(2)(B) read: “Subject to the provisions of section 7—
303 (3) and (4) and the court3 making any findings required thereby,
there is a reasonable basis for the valuation on which the plan is based
and the plan is fair and equitable in that there is a reasonable prob-
ability that the securities issued and other consideration distributed
under the plan will fully compensate the respective classes of creditors
and equity security holders of the debtor for their respective interests
in the debtor or his property.”

19Section 1129(b) of H. R. 6 read, in relevant part: ‘{T]he court, on
request of the proponent of such plan, shall confirm such plan . . . if
such plan is fair and equitable with respect to all classes except any
class that has accepted the plan and that is comprised of claims or
interests on account of which the holders of such claims or interests will
receive or retain under the plan not more than would be so received or
retained under a plan that is fair and equitable with respect to all
classes.”
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plan on account of such junior claims or interests any
property’).20

For the purpose of plumbing the meaning of subsection
(b)(2)(B)(ii) in search of a possible statutory new value
exception, the lesson of this drafting history is equivocal.
Although hornbook law has it that “Congress does not
intend sub silentio to enact statutory language that it has
earlier discarded,”” INS v. Cardoza-Fonseca, 480 U. S. 421,
442443 (1987), the phrase “on account of’”is not silentium,
and the language passed by in this instance had never been
in the bill finally enacted, but only in predecessors that died
on the vine. None of these contained an explicit codification
of the absolute priority rule,2! and even in these earlier bills
the language in question stated an expansive new value
concept, not the rule as limited in the Case dictum.22

The equivocal note of this drafting history is amplified by
another feature of the legislative advance toward the cur-
rent law. Any argument from drafting history has to
account for the fact that the Code does not codify any
authoritative pre-Code version of the absolute priority
rule. Compare 8§1129(b)(2)(B)(ii) (‘{T]he holder of any
claim or interest that is junior to the claims of such [im-
paired unsecured] class will not receive or retain under
the plan on account of such junior claim or interest any
property’) with Boyd, 228 U. S., at 508 (“{T]he creditors
were entitled to be paid before the stockholders could
retain [a right of property] for any purpose whatever™),
and Case, 308 U. S., at 116 (“{C]reditors are entitled to
priority over stockholders against all the property of an

20While the earlier proposed bills contained provisions requiring as a
condition of confirmation that a plan be “fair and equitable,” none of
them contained language explicitly codifying the absolute priority rule.
See, e.g., Nn. 17-19, supra.

21See n. 20, supra.

22See nn. 17-18, supra.
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insolvent corporation™” (quoting Kansas City Terminal
R. Co. v. Central Union Trust Co. of N. Y., 271 U. S. 445, 455
(1926))). See H. R. Rep. No. 95-595, supra, at 414 (charac-
terizing 81129(b)(2)(B)(ii) as a “partial codification of the
absolute priority rule’); ibid. (“The elements of the [fair
and equitable] test are new[,] departing from both the
absolute priority rule and the best interests of creditors
tests found under the Bankruptcy Act”).

The upshot is that this history does nothing to disparage
the possibility apparent in the statutory text, that the
absolute priority rule now on the books as subsection
(b)(2)(B)(ii)) may carry a new value corollary. Although
there is no literal reference to “new value” in the phrase
“on account of such junior claim,” the phrase could argua-
bly carry such an implication in modifying the prohibition
against receipt by junior claimants of any interest under a
plan while a senior class of unconsenting creditors goes
less than fully paid.

Three basic interpretations have been suggested for the
“on account of”” modifier. The first reading is proposed by
the Partnership, that “on account of” harks back to ac-
counting practice and means something like “in exchange
for,” or “in satisfaction of,” Brief for Respondent 12-13,
15, n. 16. On this view, a plan would not violate the ab-
solute priority rule unless the old equity holders received
or retained property in exchange for the prior interest,
without any significant new contribution; if substantial
money passed from them as part of the deal, the prohibi-
tion of subsection (b)(2)(B)(ii) would not stand in the way,
and whatever issues of fairness and equity there might
otherwise be would not implicate the ‘on account of”
modifier.

This position is beset with troubles, the first one being
textual. Subsection (b)(2)(B)(ii) forbids not only receipt of
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property on account of the prior interest but its retention
as well. See also 881129(a)(7)(A)(ii), (@)(7)(B), (b)(2)(B)(i),
(bL))(C)(1), (b)(2)(C)(ii)). A common instance of the latter
would be a debtor¥ retention of an interest in the in-
solvent business reorganized under the plan. Yet it would
be exceedingly odd to speak of ‘retain[ing]” property in
exchange for the same property interest, and the eccen-
tricity of such a reading is underscored by the fact that
elsewhere in the Code the drafters chose to use the very
phrase “in exchange for,” 81123(a)(5)(J) (a plan shall
provide adequate means for implementation, including
“‘issuance of securities of the debtor . . . for cash, for prop-
erty, for existing securities, or in exchange for claims or
interests™. It is unlikely that the drafters of legislation so
long and minutely contemplated as the 1978 Bankruptcy
Code would have used two distinctly different forms of
words for the same purpose. See Russello v. United
States, 464 U. S. 16, 23 (1983).

The second difficulty is practical: the unlikelihood that
Congress meant to impose a condition as manipulable as
subsection (b)(2)(B)(ii) would be if ‘on account of”’ meant to
prohibit merely an exchange unaccompanied by a substan-
tial infusion of new funds but permit one whenever sub-
stantial funds changed hands. “Substantial” or ‘Signifi-
cant” or ‘tonsiderable” or like characterizations of a
monetary contribution would measure it by the Lord
Chancellors foot, and an absolute priority rule so variable
would not be much of an absolute. Of course it is true (as
already noted) that, even if old equity holders could dis-
place the rule by adding some significant amount of cash
to the deal, it would not follow that their plan would be
entitled to adoption; a contested plan would still need to
satisfy the overriding condition of fairness and equity.
But that general fairness and equity criterion would apply
in any event, and one comes back to the question why
Congress would have bothered to add a separate priority
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rule without a sharper edge.

Since the “in exchange for’ reading merits rejection, the
way is open to recognize the more common understanding
of “on account of” to mean ‘because of.” This is certainly
the usage meant for the phrase at other places in the
statute, see 81111(b)(1)(A) (treating certain claims as if the
holder of the claim “had recourse against the debtor on
account of such claim”); 8522(d)(10)(E) (permitting debtors
to exempt payments under certain benefit plans and con-
tracts “on account of illness, disability, death, age, or length
of service™); 8547(b)(2) (authorizing trustee to avoid a trans-
fer of an interest of the debtor in property “for or on account
of an antecedent debt owed by the debtor™); §8547(c)(4)(B)
(barring trustee from avoiding a transfer when a creditor
gives new value to the debtor ‘on account of which new
value the debtor did not make an otherwise unavoidable
transfer to . . . such creditor’). So, under the commonsense
rule that a given phrase is meant to carry a given concept
in a single statute, see Cohen v. de la Cruz, 523 U. S. 213,
219-220 (1998), the better reading of subsection
(b)(2)(B)(ii) recognizes that a causal relationship between
holding the prior claim or interest and receiving or re-
taining property is what activates the absolute priority
rule.

The degree of causation is the final bone of contention.
We understand the Government, as amicus curiae, to take
the starchy position not only that any degree of causation
between earlier interests and retained property will acti-
vate the bar to a plan providing for later property, Brief
for United States as Amicus Curiae 11-15, but also that
whenever the holders of equity in the Debtor end up with
some property there will be some causation; when old
equity, and not someone on the street, gets property the
reason is res ipsa loquitur. An old equity holder simply
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cannot take property under a plan if creditors are not paid
in full. 1d., at 10-11, 18. See also Tr. of Oral Arg. 28.23
There are, however, reasons counting against such a
reading. If, as is likely, the drafters were treating junior
claimants or interest holders as a class at this point (see
Ahlers, 485 U. S., at 202),2* then the simple way to have
prohibited the old interest holders from receiving anything
over objection would have been to omit the “on account of”
phrase entirely from subsection (b)(2)(B)(ii). On this
assumption, reading the provision as a blanket prohibition
would leave “on account of”” as a redundancy, contrary to
the interpretive obligation to try to give meaning to all the
statutory language. See, e.g., Moskal v. United States, 498
U. S. 103, 109-110 (1990); United States v. Menasche, 348
U. S. 528, 538-539 (1955).2> One would also have to ask

23Qur interpretation of the Government3 position in this respect is
informed by its view as amicus curiae in the Bonner Mall case: ‘the
language and structure of the Code prohibit in all circumstances
confirmation of a plan that grants the prior owners an equity interest
in the reorganized debtor over the objection of a class of unpaid unse-
cured claims.” Brief for United States as Amicus Curiae in United
States Bancorp Mortgage Co. v. Bonner Mall Partnership, O. T. 1993,
No. 93-714, p. 14.

The Government conceded that, in the case before us, it had no need
to press this more stringent view, since “whatever [the] definition of bn
account of,”a 100 percent certainty that junior equit[y] obtains property
because theyte junior equity will satisfy that.”” See Tr. of Oral Arg. 29
(internal quotation marks added).

241t is possible, on the contrary, to argue on the basis of the immedi-
ate text that the prohibition against receipt of an interest “on account
of ””a prior unsecured claim or interest was meant to indicate only that
there is no per se bar to such receipt by a creditor holding both a senior
secured claim and a junior unsecured one, when the senior secured
claim accounts for the subsequent interest. This reading would of
course eliminate the phrase ‘on account of””as an express source of a
new value exception, but would leave open the possibility of interpret-
ing the absolute priority rule itself as stopping short of prohibiting a
new value transaction.

25Given our obligation to give meaning to the “on account of”” modi-
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why Congress would have desired to exclude prior equity
categorically from the class of potential owners following a
cramdown. Although we have some doubt about the Court
of Appeals3 assumption (see 126 F. 3d, at 966, and n. 12)
that prior equity is often the only source of significant
capital for reorganizations, see, e.g., Blum & Kaplan, The
Absolute Priority Doctrine in Corporate Reorganizations,
41 U. Chi. L. Rev. 651, 672 (1974); Mann, Strategy and
Force in the Liquidation of Secured Debt, 96 Mich. L. Rev.
159, 182-183, 192-194, 208-209 (1997), old equity may
well be in the best position to make a go of the reorganized
enterprise and so may be the party most likely to work out
an equity-for-value reorganization.

A less absolute statutory prohibition would follow from
reading the “on account of”’ language as intended to recon-
cile the two recognized policies underlying Chapter 11, of
preserving going concerns and maximizing property avail-
able to satisfy creditors, see Toibb v. Radloff, 501 U. S. 157,
163 (1991). Causation between the old equity 3 holdings and
subsequent property substantial enough to disqualify a plan
would presumably occur on this view of things whenever old
equity s later property would come at a price that failed to
provide the greatest possible addition to the bankruptcy
estate, and it would always come at a price too low when the
equity holders obtained or preserved an ownership interest

fier, we likewise do not rely on various statements in the House Report
or by the bill 5 floor leaders, which, when read out of context, imply that
Congress intended an emphatic, unconditional absolute priority rule.
See, e.g., H. R. Rep. No. 95-595, p. 224 (1977) (‘{T]he bill requires that
the plan pay any dissenting class in full before any class junior to the
dissenter may be paid at all”); id., at 413 (‘{I]Jf [an impaired class is]
paid less than in full, then no class junior may receive anything under
the plan™; 124 Cong. Rec. 32408 (1978) (statement of Rep. Edwards)
(cramdown plan confirmable only “as long as no class junior to the
dissenting class receives anything at all”); id., at 34007 (statement of
Sen. DeConcini) (same).
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for less than someone else would have paid.2¢ A truly full
value transaction, on the other hand, would pose no threat
to the bankruptcy estate not posed by any reorganization,
provided of course that the contribution be in cash or be
realizable money3$ worth, just as Ahlers required for appli-
cation of Case’ new value rule. Cf. Ahlers, supra, at 203—
205; Case, 308 U. S., at 121.

v

Which of these positions is ultimately entitled to prevail
is not to be decided here, however, for even on the latter
view the Bank3 objection would require rejection of the
plan at issue in this case. It is doomed, we can say with-
out necessarily exhausting its flaws, by its provision for
vesting equity in the reorganized business in the Debtor3
partners without extending an opportunity to anyone else
either to compete for that equity or to propose a competing
reorganization plan. Although the Debtor3 exclusive
opportunity to propose a plan under §1121(b) is not itself
“property”” within the meaning of subsection (b)(2)(B)(ii),
the respondent partnership in this case has taken advan-
tage of this opportunity by proposing a plan under which

26Even when old equity would pay its top dollar and that figure was
as high as anyone else would pay, the price might still be too low unless
the old equity holders paid more than anyone else would pay, on the
theory that the “hecessity” required to justify old equity3 participation
in a new value plan is a necessity for the participation of old equity as
such. On this interpretation, disproof of a bargain would not satisfy old
equity 3 burden; it would need to show that no one else would pay as
much. See, e.g., In re Coltex Loop Central Three Partners, L. P., 138
F. 3d 39, 45 (CA2 1998) (‘{O]ld equity must be willing to contribute
more money than any other source” (internal quotation marks and
citation omitted)); Strub, 111 Banking L. J., at 243 (old equity must
show that the reorganized entity ‘heeds funds from the prior owner-
managers because no other source of capital is available’. No such
issue is before us, and we emphasize that our holding here does not
suggest an exhaustive list of the requirements of a proposed new value
plan.
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the benefit of equity ownership may be obtained by no one
but old equity partners. Upon the court? approval of that
plan, the partners were in the same position that they
would have enjoyed had they exercised an exclusive option
under the plan to buy the equity in the reorganized entity,
or contracted to purchase it from a seller who had first
agreed to deal with no one else. It is quite true that the
escrow of the partners” proposed investment eliminated
any formal need to set out an express option or exclusive
dealing provision in the plan itself, since the court’ ap-
proval that created the opportunity and the partners”
action to obtain its advantage were simultaneous. But
before the Debtor¥ plan was accepted no one else could
propose an alternative one, and after its acceptance no one
else could obtain equity in the reorganized entity. At the
moment of the plan3 approval the Debtor3 partners nec-
essarily enjoyed an exclusive opportunity that was in no
economic sense distinguishable from the advantage of the
exclusively entitled offeror or option holder. This oppor-
tunity should, first of all, be treated as an item of property
in its own right. Cf. In re Coltex Loop Central Three Part-
ners, L. P., 138 F. 3d, at 43 (exclusive right to purchase
post-petition equity is itself property); In re Bryson Proper-
ties, XVII, 961 F. 2d, at 504; Kham & Nate3 Shoes No. 2,
Inc. v. First Bank, 908 F. 2d 1351, 1360 (CA7 1990); D.
Baird, The Elements of Bankruptcy 261 (rev. ed. 1993)
(“The right to get an equity interest for its fair market
value is property”as the word is ordinarily used. Options
to acquire an interest in a firm, even at its market value,
trade for a positive price’). While it may be argued that
the opportunity has no market value, being significant
only to old equity holders owing to their potential tax
liability, such an argument avails the Debtor nothing, for
several reasons. It is to avoid just such arguments that
the law is settled that any otherwise cognizable property
interest must be treated as sufficiently valuable to be
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recognized under the Bankruptcy Code. See Ahlers, 485
U. S., at 207—-208. Even aside from that rule, the assump-
tion that no one but the Debtor3 partners might pay for
such an opportunity would obviously support no inference
that it is valueless, let alone that it should not be treated
as property. And, finally, the source in the tax law of the
opportunity 3 value to the partners implies in no way that
it lacks value to others. It might, indeed, be valuable to
another precisely as a way to keep the Debtor from imple-
menting a plan that would avoid a Chapter 7 liquidation.

Given that the opportunity is property of some value, the
question arises why old equity alone should obtain it, not to
mention at no cost whatever. The closest thing to an answer
favorable to the Debtor is that the old equity partners would
be given the opportunity in the expectation that in taking
advantage of it they would add the stated purchase price to
the estate. See Brief for Respondent 40—41. But this just
begs the question why the opportunity should be exclusive
to the old equity holders. If the price to be paid for the
equity interest is the best obtainable, old equity does not
need the protection of exclusiveness (unless to trump an
equal offer from someone else); if it is not the best, there is
no apparent reason for giving old equity a bargain. There is
no reason, that is, unless the very purpose of the whole
transaction is, at least in part, to do old equity a favor. And
that, of course, is to say that old equity would obtain its
opportunity, and the resulting benefit, because of old eg-
uityd prior interest within the meaning of subsection
(b)(2)(B)(ii). Hence it is that the exclusiveness of the oppor-
tunity, with its protection against the market3 scrutiny of
the purchase price by means of competing bids or even
competing plan proposals, renders the partners” right a
property interest extended ‘on account of” the old equity
position and therefore subject to an unpaid senior creditor
classs objection.

It is no answer to this to say that the exclusive opportu-
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nity should be treated merely as a detail of the broader
transaction that would follow its exercise, and that in this
wider perspective no favoritism may be inferred, since the
old equity partners would pay something, whereas no one
else would pay anything. If this argument were to carry the
day, of course, old equity could obtain a new property inter-
est for a dime without being seen to receive anything on
account of its old position. But even if we assume that old
equity 3 plan would not be confirmed without satisfying the
judge that the purchase price was top dollar, there is a
further reason here not to treat property consisting of an
exclusive opportunity as subsumed within the total transac-
tion proposed. On the interpretation assumed here, it
would, of course, be a fatal flaw if old equity acquired or
retained the property interest without paying full value. It
would thus be necessary for old equity to demonstrate its
payment of top dollar, but this it could not satisfactorily do
when it would receive or retain its property under a plan
giving it exclusive rights and in the absence of a competing
plan of any sort.2” Under a plan granting an exclusive right,
making no provision for competing bids or competing plans,
any determination that the price was top dollar would
necessarily be made by a judge in bankruptcy court,
whereas the best way to determine value is exposure to a
market. See Baird, Elements of Bankruptcy at 262; Bow-
ers, Rehabilitation, Redistribution or Dissipation: The
Evidence for Choosing Among Bankruptcy Hypotheses, 72
Wash. U. L. Q. 955, 959, 963 n. 34, 975 (1994); Markell, 44

27The dissent emphasizes the care taken by the Bankruptcy Judge in
examining the valuation evidence here, in arguing that there is no
occasion for us to consider the relationship between valuation process
and top-dollar requirement. Post, at 5 n.7. While we agree with the
dissent as to the judge3 conscientious handling of the matter, the
ensuing text of this opinion sets out our reasons for thinking the Act
calls for testing valuation by a required process that was not followed
here.
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Stan. L. Rev., at 73 (“Reorganization practice illustrates
that the presence of competing bidders for a debtor,
whether they are owners or not, tends to increase creditor
dividends’. This is a point of some significance, since it
was, after all, one of the Code3% innovations to narrow the
occasions for courts to make valuation judgments, as
shown by its preference for the supramajoritarian class
creditor voting scheme in 81126(c), see Ahlers, supra, at
207 (“IT]he Code provides that it is up to the creditors—
and not the courts— to accept or reject a reorganization
plan which fails to provide them adequate protection or
fails to honor the absolute priority rule’).2¢ In the interest
of statutory coherence, a like disfavor for decisions
untested by competitive choice ought to extend to
valuations in administering subsection (b)(2)(B)(ii) when
some form of market valuation may be available to
test the adequacy of an old equity holder’ proposed
contribution.

Whether a market test would require an opportunity to
offer competing plans or would be satisfied by a right to
bid for the same interest sought by old equity, is a ques-

281n Ahlers, we explained: “The Court of Appeals may well have be-
lieved that petitioners or other unsecured creditors would be better off
if respondents’reorganization plan was confirmed. But that determi-
nation is for the creditors to make in the manner specified by the Code.
11 U. S. C. §1126(c). Here, the principal creditors entitled to vote in the
class of unsecured creditors (i.e., petitioners) objected to the proposed
reorganization. This was their prerogative under the Code, and courts
applying the Code must effectuate their decision.” 485 U. S., at 207.
The voting rules of Chapter 11 represent a stark departure from the
requirements under the old Act. ‘Congress adopted the view that
creditors and equity security holders are very often better judges of the
debtor3 economic viability and their own economic self-interest than
courts, trustees, or the SEC. ... Consistent with this new approach,
the Chapter 11 process relies on creditors and equity holders to engage
in negotiations toward resolution of their interests.” Brunstad, Sigal, &
Schorling, Review of the Proposals of the National Bankruptcy Review
Commission Pertaining to Business Bankruptcies: Part One, 53 Bus.
Law. 1381, 1406, n. 136 (1998).
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tion we do not decide here. It is enough to say, assuming a
new value corollary, that plans providing junior interest
holders with exclusive opportunities free from competition
and without benefit of market valuation fall within the
prohibition of §1129(b)(2)(B)(ii).

The judgment of the Court of Appeals is accordingly
reversed, and the case is remanded for further proceedings
consistent with this opinion.

It is so ordered.



